Hekhsher Tzedek Al Pi Din

So that you might walk in the way of the worthy
and follow in the paths of the righteous.
(Mishlei 2:20)

Itis our pride and our glory that we are kindioge who work for us.
(Sefer HaChinukh 482)

This paper is a companion to the Hekhsher TzedékyPstatement and Working Guidelines
that have been approved by the Hekhsher Tzedek CGsiam of the Rabbinical Assembly and
the United Synagogue of Conservative Judaism. HekhBzedek has formulated its principles
and standards in terms of five primary areas gba@te practice: Wages and Benefits,
Employee Health and Safety, Product Developmenties| Environmental Impact and
Corporate Transparency and Integrity. With the pkoa of the matter of transparency, which is
material only in terms of the trust that can besgito the corporate responses and
representations, each other area represents astialstoncern of the halakhah. While the
details of the measurements imposed to assesgemyi@ closely related to the data that are
available to monitor that area, and will not neee$s correspond to the measures used in
antiquity, the goals are clearly set out in halakhaterials from the Bible and throughout the
development of Jewish law.

Wages and Benefits
The primary law about employee wages (Shulchaki®r@hoshen Mishpat 331:1) states
its premise in its title:

One who hires employees should treat them in aec@elwith local custom.

In subparagraph two, there, Caro continues:
Where the custom was to provide their meals, healdharovide their meals, to provide
figs or dates or something similar, he should pitevt — all in accordance with local
custom.

That follows the Mishnah in Bava Metzia 7:1

One who hires employees and instructs them to begik early and stay late — where it
was not the custom to begin early and stay latendng not require them to do so. Where
it was the custom to provide meals — he must pewieals. Where it was the custom to
provide snacks — he should provide those. All icoadance with the local custom.

This has placed an enormous burden on local ctuedjudicate laws related to employee
treatment in terms of the specific customs in tle@ale. Indeed, like the well known rule of

— that the law of the land is the controlling lawthis area both the local law and
local custom is determinative — with the law gagnits efficacy from the fact that local custom



is likely to be in accordance with the law (or tae passed in accordance with custom). In his
modern responsa, Moses Feinstein makes the painit ik not Jewish custom that is being
referred to but the custom of the locale, evenhid established by non-Jews (Igrot Mosheh,
Choshen Mishpat 1.72):

It is not necessary that the custom be based osailes, nor even based on Jews, for
even if gentiles established the custom — asy&tance, where they are in the majority in
that location — it is still Torah law that the sdand should follow the custom, for absent
another provision it is as if they conditioned [ttantract] on the prevailing custom...
therefore it does not matter who it is who hashdistaed the custom.

On the matter of wages and benefits, the standatteddiekhsher Tzedek that such wages and
benefits should be at “the industry average or aboepresents a proper restatement of halakhic
requirements. The particular package of benefiseriged in the Hekhsher Tzedek materials,
that “companies must offer... comprehensive heakhnance and retirement benefits, and
provide workers with paid time off for vacationglsiand maternity leave” — follows from the
law’s concern that not just wages but associateéfite (meals or snacks) be in line with
prevailing custorh These have been determined to be the primaryr=sabf employment

custom in this country at this time. Neverthelélss,details of this package remain open for
consideration with regard to a specific employet enalustry — therefore the language in the
Hekhsher Tzedek controlling document that “compamigl be favored” on the basis of these
standard pergs, rather than enunciating a hardastdnon-negotiable rule. Thus, for instance,
the size of the employer affects whether they apeeted to offer health benefits, both by law
and custom. It is appropriate for the Hekhsher €kembmmittee to take such differences into
account in determining what is, in fact, the relgveustom with regard to any particular
situation. (Rabbis Elliot Dorff and Aaron Mackleaue made the case that universal health care
should be a societal, therefore governmental, abbg — Life and Death Responsibilities in
Jewish Biomedical Ethics, ch. 30, ed. A Macklehéglth care were assumed by the
government, it would no longer be obligatory on ¢neployer to provide it, and the relevant
Hekhsher Tzedek criteria would need to change thighchange of custom).

Likewise, the Hekhsher Tzedek guiding documentdaidis that the relevant expectations will be
determined “as compared with the relevant industny regional average.” The halakhah
recognized that, although it was using the gerlarguage of , the local custom, the
sages had in mind other differences that affedibonsThus halakhic sources indicate that

! These benefits are fully supported as regnanbousbut several responsa make it clear that eveeralsuch a
custom, sick leave would be required even if not pha contract because of the reasonable expauasadf the
employer. This was not obvious as the Talmud sj@scihat a worker who is unable to complete hiskvtbrough
no fault of his own is, nevertheless, paid onlytfe work he has completed. Considering this prexesiquarely,
Rabbi Shimon ben Tzemach Duran (N. Africa, lat8-18" c.; Tashbetz, 64) finds that that is true only of a day
laborer, whereas, when hiring a worker in a longateontract the employer knows full-well that ‘$ttio be
expected that a person will take sick during tbagla time” and, therefore, the emploxer undertabgrmy his
wages in full even when he is out sick. Such a assade by Israel Bruna (Germany,"i5 Responsd 34)
concerning payment of the full wage of a workeritgd by a disability. Recently Eliezer Waldenbditritz Eliezer
XIll, 26.9) makes a similar case with regard tareshent benefits.



custom may be determined by a particular industsyGan be seen in the cases on Bava Kama
116b (cited from Tosefta Bava Metzia), where tHevant guide is the custom of caravan guides
or sailors.

It must be noted, as Moses Feinstein pointed bat,the efficacy of custom is in the assumption
that a contract that does not indicate otherwisellshbe presumed to operate in line with the
local custom. The text of the relevant section fwfilBhan Arukh above specifies in subparagraph
1 that local custom is relevant only

-- since he did not contract [otherwise] at theetitinat he hired them. If a contract was agreed
upon, however, its terms appear to override stahdastom. That is confirmed by what follows
in Shulchan Arukh, which specifies (232:1tBat even were they misinformed about their
wages, the contract stands as accepted. Thus:

If the employer said to his manager: hire labofersne at 3 and [the manager] went out
and hired them at 4... [the manager] pays them 4eaisl3 from the employer and loses
1 out of pocket...
If the employer said, hire for me at 4 and the ngandired at 3, even though the quality
of their work is worth 4, they receive only 3 — tbat is what they agreed to. But they
have a reason to be angry with the manager.
On its face this could be taken as a justificafmmwhatever work conditions an employer can
get workers to accept. But it should not be, neitflsea matter of tzedek, of righteousness, nor as
a matter of halakhah.

Note, first, the matter of (tar-omet / justified anger). It is a strange teatof Jewish labor
law that it recognized a category of justified angbere the legal standing of a contract is
unassailable, yet the result is unacceptable. Gtkemples, where work is called off before it is
begun (Bava Metzia 76b), or where an investing afgls to invest funds and returns them as
they were (Yerushalmi Bava Metzia 5:3). In all thesses, while there is no legal remedy;, it is
clear that the actions of the malicious actor retatio the victim are not consonant with
appropriate behavior. Therefore, the legally jistifanger ( ). In our case the Talmud
(Bava Metzia 76a) explains the justification imtsrof the verse (Mishlei 3:27) 1

" — Do not withhold benefit from one to whom itdsie.” Thus , this legally justified
anger, is a marker for the presence of unrightesassrand the standard of a hekhsher tzedek, a
seal of social justice, needs to reach for thedriglandard of the absence of causdaredmet

But the Bible is clear that in matters of the relaship of the usually richer employer and the
usually&poorer employee there is a fertile growrdeikploitation that is to be fought and
avoided.

2 In a doctoral dissertation submitted to Hebrewvgrsity in 1964 entitledDinei Avodah BaMishpat Halvi
Shilem (Szylem) Warhaftig opens his introductiongh*The existence of a Labor Law (sic) which goethe
legal relationships between employers and employeiss.. in order to protect the weaker side in tHatrenship —
the employee — who is liable to be taken advantddpy the stronger side — the employer. It maydid that labor
law (sic) come (sic) to correct a socio-economénumlity...”



You shall not coerce your neighbor... The wageslabarer shall not remain with you
until morning. (Leviticus 19:13)

, "
You shall not abuse a needy and destitute laboréou.must pay his wages on the same
day, before the sun sets, for he is needy andféidépends upon it; else he will cry out
to Adonai about you, and you will be judged to bdtyg. (Deuteronomy 24:14-15)

This is not a small matter, nor is it divorced fromrmative law. But this matter of the treatment

of the poor and those often exploited is fundanngamatter of righteousness.

| [
!
When you make a loan... to your neighbor, you mayemdé¢r his house to seize his
pledge... If he is a needy man, you shall not gddegsin his pledge. You must return
his pledge to him at sundown so that he may sleéysicloak, and he will bless you, and
it will be accounted to you as a righteous act.u@sonomy 24:10-13)

While in the case of (tar-omet) this input of righteous behavior doesgain legal
standing, it is one of the features of Jewish essiaw ( ) that that expressly ethical
concern makes incursions into the law as adjudicaiteourt. The best known example is
probably the following Talmudic anecdote from thrstfgeneration of Babylonian sages (Bava
Metzia 83a):

— #

! % ! %
% % $
Some porters broke the wine keg of Rabbah bar ban&n [Chana / bar Rav Huna — alt.
versions]. He took their cloaks. They brought tredter before Rav. He told [Rabbah]:
Give them back their cloaks. [Rabbah] said [n.bredulously, | presume]: Is that the
law? [Rav] answered: Yes. “So that you might walkhe way of the worthy.” (Mishlei
2:20) So he gave back the cloaks. They then saiddv]: We are poor people. We
worked all day and are bent over [from the worldt we have nothing [to show for it].
Said he [to Rabbah]: Go, pay their wages. Said pghp Is that the law? [Rav]
answered: Yes. “and follow in the paths of the tégius.” (same versé).
Rashi equates this with acting “ " — beyond the requirements of the law — even as
Rav argues that such behavior should be what thedquires. And this intuitive principle, like
(tar-omet), plays a distinct part specificallytire development of Jewish economic law.

% The literary and allusive nature of this storywsbanot be allowed to pass us by. Rabbah doestimgg which,
while apparently within his rights as he underssatiém, are ruled to be legally unacceptable by Rt Rav
does not cite a legal precedent to base his rulpogn. He relies, instead, on a general ethicalftert writings, not
generally seen as a legal source. Yet the twashéme clearly intended to take us back to theathinderpinnings
of the Biblical cases in Deuteronomy 24, for they precisely, taking a poor man’s cloak (v. 13) dading to pay
his daily wage (v. 15). Our ethical sensitivitygaes Rav, must by law be greater than the lawf itsigiht be. A
Palestinian version of the story is found in Yemlsti Bava Metzia 6:6.

It has been noted that this story is not refleate8hulchan Arukh nor in Maimonides'’s code. Ithe lead,
however, in the Tur, Choshen Mishpat 304 and gailasger place in the jurisprudence of the lat¢hauities,
through our own day.



There is an extensive debate over the centuriesecoimg to what extent this extra-juridical
principle can be allowed to impose itself on the.lln particular it is allowed sway when
protecting the poor and powerléss

There is yet another line of argument that runsugh the halakhic literature that seeks to limit
the power of the employer to take refuge behindoacionable market practices. On the first
page of Bava Batra, Rabbenu Tam is cited in Togafet big'vil) as offering a common sense
limit to the generalization, operant here, thaisatlone in accordance with local custom.

There are customs that one should not rely upon edere it says, all in
accordance with local custom.
Tosafot does not characterize them, but MordecavéBMetzia 366) cites him, characterizing
these as -- unworthy customs that we do not hold by. They
again characterized with some passion and slidgf@tier definition by Isaac ben Sheshet Perfet
(14" c. Spain / N. AfricaResponsa Rivasti77), thus:
% % &
& !

This custom is unfair and illegal... This is akintbat Rabbenu Tam wrote in the
first chapter of Bava Batra: This is a foolish aimstand one does not follow it...

* The principle of appears in a legal context on Bava Metzia 24b3fij Bava Kama 99b, Berakhot
45b, Ketubot 97a, sometimes indicating that itdsenforceable in court, and sometimes that bée Tosafot to
BM 24b and Shulchan Arukh, Choshen Mishpat 259:feVlew of some of this literature is foundhfishpat
haPoalim Joseph Rosner, Ashdod 2003, 28:7 and notest éndiscussed in Aaron Levin€ase Studies in Jewish
Business Ethigsyeshiva Univ. 2000, p. 258ff. And s@ashbetdV 3:14 ( -- a person may be
forced not to behave as a scoundrel, a citatiddawh Batra 12b) and the Rulings of the Court ofGhéef
Rabbinate of Israel, p. 86, case #32.1/1945 (“Bhedides with the defendant, and on that basisdhé should not
honor the claim of the plaintiff [to return his degit]. However, this does not release the defenfilant the demand
to do the right and the good, which the court @quire of any person”). Another ruling of the sacoert, page
110, case #155/1945, employs this principle asquéatly obligatory on persons and institutionssabstance (

— one requires it of an important individualand a public
institution is treated at law as an important peysblere, the clearest statement comes at the fethe 8ayit
Chadash'’s review of this matter at Tur 12.4. Hdegrthat “It is customary in every Jewish courtaiee a well-to-
do person in matters that are right and propem éweugh the law is not so... and where there ioae bf money,
even one who is not wealthy ... all agree, may becfdr” And see Mordecai Bava Metzia 257 and Shald 3
Choshen Mishpat 259.

| had occasion to describe this paper and the Tébtary above to my cousin outside Jerusalem in the
second week of December. He responded by relatitgrg. When his grandfather was a young man imiiior,
some eighty years ago, a fellow came to town aoll éobusiness loan from one of the wealthier Jevike city.
His grandfather was guarantor of that loan, buth wie business failing, the man skipped town. fleechant took
his grandfather to Bet Din before the chief ralobToronto in those days, his great grandfatherraime, Rabbi
Joseph Weinreb. (His grandfather was not yet rélettdRabbi Weinreb. Years later his daughter waonddry Rabbi
Weinreb’s grandson). Rabbi Weinreb ruled in faviothe merchant and arranged a monthly paymentipfamhich
his grandfather might pay off the debt. The follogimonth his grandfather went to the merchant fotpa first
installment, and the merchant refused to accepnpay. “Why,” his grandfather asked, and was to#t #fter the
Bet Din had ended and he had left, Rabbi Weinrebas&ed the merchant to stay on and told him,i&nBet Din |
am compelled to rule by the dictates of the lawt iBaw | can tell you that you may not accept thgments.”
“Since Rabbi Weinreb asked me not to accept thenpay,” concluded the merchant, “I cannot take it.”



This custom is unworthy of those who enacted is #n unjust custom... The

custom is not built upon the demands of fairnesg €hould not rule by"it
Not surprisingly, it remains a matter of extengi\abdate as to when a custom is unworthy of
adherence, but we need not engage in that debatdekhsher Tzedek is aspirational rather than
a matter of law. As such it is sufficient to ndtattthese ethical norms were always close to the
surface and pressing the legal process.

Even an oral contract, which has even greater nrenpower than local custom, was subject to
challenge in court from the very first if a casellcobe made that the contract was entered into
under coercion. It would make little sense to aflpcal custom, as the Mishnah did:

— that he may not force them, and then to allod/tarrecognize a contract entered into by
force. Even that coercion deriving from extremechseffices to set aside a contract, as we see in
the following case.

!

One who was escaping imprisonment and came tayadeossing, though he says

[to the ferryman]: I'll pay a dinar for you to takee across, [the ferryman]

receives only his normal fare.
The case is codified in Shulchan Arukh, Choshermilg 264:7 and understood in terms of the
compulsion of circumstances which renders the cament unintended and
unenforceable and nullifies the contract, returniimgcase to be settled in the light of standard
expectationd How a court might apply this precedent is uncléaests with the court to
determine the valance of the commitments beforamttéekhsher Tzedek, by serving as an
advisory, evaluating agency, is not compelled temhaine the final resolution of such cases.

In this context a point made by our colleague,Jiitobs, in her unpublished responsum “Work,
Workers and the Jewish Owner” is well-taken. Int péits midrash on Deuteronomy 24:15, the

Talmud offers the following(Bava Metzia 112a):
[ -

® perfet himself qualifies this in two ways. If thestom is exactly addressing the issue before thgejuperhaps it
must be followed. And re taxes, there is no acdogrfbr customs re taxes. Moses Isserles citegéisisonsum
(Darkhei Moshe to Tur Choshen Mishpat 163.7 and &enShulchan Arukh, there, #3). The commentaryifde’
Einayim there refers to another occasion where msgionable custom is overridden in the view of liesein Rema
to Choshen Mishpat 157, see Me'irat Einayim #2aharcase where the custom will cause damagengtiiesee
Pitchei Teshuva 16, there, and further discussfon o

. Consider Chaim Palaggi (Palache)’s strong viéiaim Bayad6, Turkey, 18 c.) that “if a custom that
was enacted by the laiety is contrary to the tefidhe law ( ) any pious sage who avoids evil must seek any
excuse to cancel it.”
® See the responsum of Solomon ben Avraham haK¢Beeece 18 c.; Responsa Maharshakiol. 1| #80), who
requires two things to override the contract: thatcoercion be evident and that the contract é&rigl unheard of.
This notion that an agreement freely made mighhtemtionally false and unenforceable, is giveraldggitimacy
in the ruling that an employer faced with worketsowenege on a job, thereby causing him immedaatsels, may
mislead them by promising to overpay them, andtsound to honor that commitment (Bava Metzia 78b)
shades into the notion of patently absurd statesrtéiat have no legal value, known as asmakhta ( ). All these
are areas where the discernment of the court anpaunt. However, there is no minimum thresholdatdiryy which
would justify a claim of coercion by itself. As Rdmam notes on Bava Batra 87a:

— it is normal for a worker to accept anything whre has nothing to eat. SimilarRgsponsa Terumat
haDesher823 (Israel Isserlein, Germany"6.): — sometimes the worker
needs money and accepts anything. And see thesdiscuon Bava Metzia 112b on the interplay of teeds of
employer and employee.



His life depends upon it — whoever withholds thegesof a worker, it is as if he
took his life.
While that appears clearly to be figurative, Nachides, in his biblical commentary to the
verse, extends the point by understanding the \ieesally.

For he is poor like most employees, and he depepds his salary in order to

buy food to live... This verse teaches us... that if o not pay him as he leaves

work, he will go home, while his salary stays wythu until morning, and he

might die of hungerthat very night.
The assumption is that his wage should be suffi¢@guarantee his continuing to live — him
and his wife and childrénThis too, then, suggests the level of scrutimy ihnecessary toward
the workplace of the laborer, which should enaldditelihood and not threaten it in any way.
This leads to the next area of concern, the mafteorkplace safety.

Health and Safety

In all one’s doings, a person is expected to takpansibility for his actions and
for his property. This is the fundamental principfedamages, including inanimate possessions
() whose opportunity to cause damage arises owtgifgence ()%,
Concern for damage brought on by negligence iseewioh Biblical laws requiring payment if a
pit is left uncovered (Ex. 21:33) and requiring thelding of a parapet on a roof that is in use
(Deuteronomy 22:8). The case of a pit specificatlgresses hazards placed in a public property,
whereas the requirement of a parapet refers ts@mven private domain. In that context, a pit in
one’s own property is similar to a roof, and batk mentioned in a single paragraph of
Shulchan Arukh, in the very last section of Choskishpat(427), the fourth and last column of
the Arba’ah Turim. Again, the title tells the story

It is a positive commandment to remove any stungptitock that might endanger

life.
Thus it is hardly surprising that an employer maiimg the fundamental obligation that we all do
of assuring that his possessions, in this caskussess and all its physical parts, are not the
agents of causing harm. Yet, as Arukh HaShulchataes (Choshen Mishpat 410:4), this is a

! — The wages of a worker are well known... sufficifamtthe livelihood of

the worker [RaN to Alfasi Shavuot 1170 (26a)]. Thatorker labors not only for his own sustenance féx that of
his wife and children as well, is not generallytatia There is, on Shabbat 127b, a story of a was&eking payment
so that he might “go feed his wife and childrentisTis explicitly a matter of law concerning workdtired from
public funds. Thus Maimonides, Hilkhot Shekalim 4pecifies: !
— “They [scribes and judges in Jerusalem] rectiea salary from the

Temple treasury... If it did not suffice... one addsatever they require, they, their wives, theildigin and their
households.” It is less clear of private workerBpwas Rashbam said (prior note) might accept arpuat if
sufficiently in need. But Rashbam’s language itseljgest that wages were principally intended ¢oirgebasic
sustenance, responsibility for which extended tie whd minor children.
8 Mishnah Bava Kamma 1:1 —

— There are four major types of damages... simildhat all are likely to cause damage and one is
responsible to guard them, and when they causegigrttee person causing damage is required to jgagott of
the damage.



religious obligation, not one that is expressed &rancial obligation to pay damages if
someone is injured where they could be assumexiieise responsibility for their own safety.

Certainly a person can do whatever they want iir thven property. Even though
a person is required to remove a hazard even iovinsproperty, as the Torah
required in the case of the parapet — that is weitfard to the command and
requirement, and in order not to transgress a negadbmmandment when he
fails to remove a hazard. It does not pertainregairement to pay damages...
There is no case to be made for requiring paynaerthings done in one’s own
property... They should have been careful.

But the employer’s obligations toward his workesgieater than the standard obligation, a
principle that can be seen at work in the Talmadample (Bava Metzia 80b) of an overloaded
porter. The Mishnah ruled that the employer is oesjble to pay for damage incurred when
work demands depart from normal conditions. Why?

If he can’t handle it — he’s sensible. Let him dibp
As we said, since a person can take responsibilitiis own safety, why should the employer
be liable? After some discussion Rav Ashi’s expliamas accepted.

He is convinced that he is just suffering weakness.
As understood insightfully by the commentatpes an employee he cedes his judgment to the
employer, and is inclined to think that the coraiis, though they might appear dangerous, have
been considered and approved by the boss. Givesdfeconditions are required of the
employer and are within his purview, the labor&ols under that assumptif@nThis case, like
that on class size limits in hiring teachers (BBedra 21a)", implies an obligation on the part of
the employer to maintain proper working conditiombjch is also the conclusion reached by
Israel’s former Chief Rabbi Ben Zion
Chai Uzziet?

® The opinion of Ritba (Yom Tov ben Avraham Ishbiite 13-14" ¢ . Spain), appearing Bhittah M’kubetzeto
Bava Metzia 80b and referenced by R. Akiva Egéiisncommentary to Shulchan Arukh, Choshen Mishp&t3
and K'tzot haChoshen there. And see ch. 24, 1elnartes, in Rosner, op. cCit.
10 3ill Jacobs, op cit., notes that overloading aqvds used by the midrash to characterize Egystiavery in
Sh’mot Rabbah 1:27.

! ! $ -

He saw their burden — He saw what? Rabbi EleazapBRabbi Yosi haG'lili says: He saw an adult’s
burden on a child and a child’s burden on an aduthan’s burden on a woman and a woman'’s burden on
man, an old person’s burden on a young one, amiiagyperson’s burden on an elderly one.
1 See Shulchan Arukh, Yoreh Deah 245:15 and Shineoriltzemach Duraf,ashbetdl, 64. About an overtaxed
domestic, Yair Bacharach (Germany!"k7), Chavot YairLl06 and Israel Brun&espons@41.
2 Mishpetei UzzielV, Choshen Mishpat, 43. In a responsum entitled, —The
responsibilities of the employer with regard to &mployee, Israel's former Chief Rabbi Ben Zion Qbzziel
considers what might be the Torah'’s view of reaugjran employer to maintain insurance for his emgdsy The
guestioner wishes to know,



Some simple extrapolations of the ‘overloaded pbaie also true. If it can be proven that the
worker knew of the unsafe conditions and accegtetht the employer would no longer be
obligated to pay, since a person is responsibletotecting his own safety (Bava Kama #b)f

the conditions are found to be safe, and the inpumgly accidental, the employer would again
not be required to pay. Even where the conditioeseviound to be unsafe, but the owner could
not have been expected to know of or have yet cadehe problem, he would not be required
to pay. And yet, of these very conditions wheredimployer is not obligated to pay the damages
to his employee as a matter of law, Joseph Rosntrsw

This [is the case] only with regard to human lalusg, heavenly law requires that he pay

any damage incurred to a worker in the course okwad as a result of his wotk.
And custom might dictate an obligation enforceableourt with regard to each of these
provisions®. Hekhsher Tzedek, as we have noted before, iststed to evaluate appropriate
behavior on the part of an employer, an employssigsormance with the higher standard,
without making claims about the bottom line thatlddbe adjudicated in court. In the words of
Rabbi Uzziel's ultimate conclusion,

[
% % !

% % !

Though it is the case that according to the lawoteer is not liable for the damages of
the worker... | am inclined to say that the ownew#ned by the Torah to do all that is
possible to insure his workers from the dangereaitld or disability, as it says: “You
shall make a parapet for your roof and you shallmimg blood-guilt upon your house”
(Deut. 22:8).Which includes any hazard which igljkto cause injury, like a mad dog or
a rickety ladder (Bava Kama 15b, Choshen Mishp@t®)?2 From this we learn the
obligation of the owner or contractor to addregswiorking conditions with strict care,
so that they are secure from all hazards which tpgécipitate an accident... for if not

If this demand is righteous and just and if it @ynis to the Torah’s intention.

His initial conclusion borrows from another sitwatithat we have seen,
I
% %

The worker is permitted to demand, as a conditfamiwork, a financial guarantee in the event edith

or disability and the owner or contractor is botmégree... It is about this that it says “So that paght

walk in the way of the worthy...” which employers a@mmanded with regard to their employees.
13 This is elaborated by Joseph Caro in Beit Yostef Bur, Choshen Mishpat 188 citing, among oth&eshuvot
haRashba (hameyuchasot laRamb2®) Several other response dealing with thesessate noted in notes 28-9 on
pages 125-6 of David Schnall's bodky The Sweat of Your Brow
4 Rosner, op cit, ch. 24, 5 and note 16.
15 Shulchan Arukh, Choshen Mishpat 333:5. But theasugor an employer to pay for the illnesses ofthaseling
salesman, for instance, is reportedRiesponsa Ruach Chaylwy Chaim Palaggi (Palache), 334:4 and a similar
obligation toward a domestic employee was specifigtie communal Takkanot of Cracow in thd'16 (see S.
Warhaftig,Dinei Avodah BaMishpat Halvti p. 455). Today, Worker's Compensation is gelyraandated by
law, and as such would be a halakhically requirekfit even though it had not been contemplateddssic
halakhic sources. See to that effect Rabbi Uzziebponsum, op. cit.
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he is guilty of the sin “you shall not bring blogdilt upon your house” and needs
atonement. But this is not adjudicable before jgdge

This is, of course, part of the summary stateméfthmshe Mishpat, as well (427:8):

It is a positive commandment to eliminate everydndzhat endangers life... If
one did not eliminate it, but preserved the haz#rdscause danger, one has
overlooked a positive commandment and transgre'ysedshall not bring blood-
guilt into your house.”

Product Development

The matter of negligence, of course, extendsedanthtter of putting out products that are

safe for consumer use. Indeed, we noted that tfapebprinciple was applicable to dangers
within one’s own domain, but that there was a sa&gaaind greater responsibility for hazards
placed in the public domain. Thus the manufactarezsponsibility to assure product safety is
self-evident.

Halakhah has also always been exceedingly condevitk areas of commercial fraud

and deception. Examples are forthcoming and uncomiging.

Produce may not be mixed with other produce... Ores ¢t mix the lees of wine with
wine... If one’s wine was diluted with water one maost sell it in a shop unless one
informs [the customer], nor to a merchant, eveami informs him, because [the latter
buys it] only in order to deceive [others]People, cattle, and utensils may not be made
up. [Mishnah Bava Metzia 4:11-12]

One does not apply make up to a person, a beastitensil, for instance, to dye the
beard of a slave who is to be sold so that he apg@ainger, or to give cattle a potion
that causes it’s hair to fill out and stand on eadhat it appears fatter... nor do you paint
old vessels to appear new... [Shulchan Arukh,sBbo Mishpat 228:9]

%

One who shorts a customer in weight or measuray aven-Jew, transgresses the
Biblical prohibition, “Do not behave sinfully witpardstick, weight or measuring-cup.”
(Leviticus 19:39. The court must appoint inspectors to circulateugh the stores. Should
they find anyone with a defective measure, weigltgoale they may punish and fine him
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as the court sees fit. A person may not keep atieéemeasure in his home, even though
he does not use it, even in use as a urinal, desesne who does not know should come
along and use it.
[Shulchan Arukh, Choshen Mishpat 331:1-3]

As we noted before, Caro’s titles to these paraggagommarize well their content:

) “(

It is forbidden... to deceive in sales [228]. Onewdd not deceive in weights and
measures [331].

The area of price gouging is a difficult one toeasss but there are investigations into illegal
monopolistic practice and windfall profit that riseactionable items in court in this country, and
there is a similar concern for such matters reggsitéen the halakhah.

- [
!

Hoarders, usurers, shortchangers and profiteethargubject of the verse: “saying:
when will the New Moon pass so that we may selingfavhen will] the Sabbath [pass]
so that we may set forth wheat, shorting the measwercharging, and falsifying with
crooked weights” (Amos 8:5) [Bava Batra 90a]

These points of law correspond to the areas oflrRitdsafety and Product Marketing to be

weighed by Hekhsher Tzedek.

Hekhsher Tzedek has set itself the task of raigirdevel of businesses supplying the Jewish
public to a level of which we can be proud. Wheagmning what human behavior by a Jew
might cause God’s name to be defiled, the Talmuah{& 86a) lists only two things, dishonesty
in business and lack of courtesy toward others. &W\lo people say about him?... ‘This man
studied the Torah: Look, how corrupt are his debdsg; ugly his ways.”” Both are implied in
the items considered héfe

There is one more sub-area of product developrha@htréquires consideration. It is the area of
animal welfare which was the area which first chii¢tention to the need for a Hekhsher
Tzedek. But before going on to address it, theradihea of Corporate Integrity wants to be
addressed very briefly at this point.

Corporate Integrity

The Hekhsher Tzedek Policy Statement identifiep@@te Governance and Accounting
Controversies as an area of monitoring. It refensler those categories, to “allegations or
convictions of bribery, insider trading, or otheaiddulent activities” and “controversies
regarding accounting practices”. Unlike the priategory of product development and
marketing, these are internal matters of whichighthbe asked, to the extent that they do not
affect the consumer directly, are they rightlyhe purview of a consumer seeking to guide their

'8 Similarly general statements about the importaridenesty in business are found in other Talmsdigng.
“One who wishes to be righteous should observéative of Nezikin” [damages, n.b. the seat of busrethics] (
Bava Kama 30a). “When a person is judged, theyheilasked: Did you do business with integrity...” dBbat
3la).
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consumption by the paths of righteousness. Heeoe thhe reach of halakhah is long, and does not
allow us to absolve ourselves of the wrongdoingwfneighbors.

In the first instance there is the command — you shall surely remonstrate with
your fellow (Lev. 19:17) which, at very least, satsaspirational goal of communal
responsibility for and intervention in the actsottiers’. That is properly the domain of
Hekhsher Tzedek. But whereas there are numeroepgans to this directiVd there is an
unambiguous obligation to avoid abetting or supgpgnivrongdoing directly. Thus, the clear
ruling concerning purchasing stolen goods in SharicArukh, Choshen Mishpat 356:1:

&

It is forbidden to purchase a stolen article frothiaf. This is a great sin, for one
supports the hands of sinners and causes himabater things, for if he does not find a
buyer he will not steal.
The behavior contemplated here, purchasing aitisit from a person suspected or found guilty
of wrongdoing in the course of his business, wititlbes not rise to the level of the technical
prohibition as did the earlier matters reviewedeharwhich the consumer could be likened
directly to one who purchases from a thief, is diestill within the broad outline of this
prohibition®. And it is to that matter of propriety that thekisher Tzedek is addressed.

Product Development: Animal Welfare
God is concerned with the well-being of all hisattges, and so must we be. The ninth verse of
Ashrei (Ps. 145) announces this, and the perorafitime book of Jonah upbraids Jonah for
failing to have similar compassion. There are sgvexpress Biblical commands predicated on
concern for the welfare of domestic aninfdlt.is said in the Book of Proverbs (12:10):

-- “A righteous man considers the soul of his Headlecting a relationship of man to
beast similar to that of God to man and the cadehé&s. 34:23: " -"“God
redeems the soul of His servants.” The Talmud prtedes from the text of the Sh’'ma,

— “I will provide grass in your fields for your ttke, and you shall eat
and be satisfied” (Deut 11:15), that before one siaglown to eat, one must attend to the needs
of one’s animals (Berakhot 40a). A poignant midraah Moses designated as the leader of
Israel out of Egypt, because God saw that “you ltavepassion in shepherding a mortal’s

7 Arakhin 16b. Maimonides, Hilkhot Deot 6:7-8.

18 Yevamot 65b with Rashi there and see Torah Terimav. 19:17, #114, citing Ruth Rabbah 1:1. And g
perceptive review of the limitations of remonstngtiwith those who are not pious by Yehudah Herzikitg
“Mutav she-y’hu shog’gin, Techumin2, 1981.

¥ The prohibition against lending support to a sirs@mes under the broader prohibition of placirsjtenbling
block before the blind. It is discussedSefer haChinnuke Commandment #232, “Not to Cause the Unwary to
Stumble.” As he notes, one of the limitations d@ttprohibition is that we are warned “ ” but not “ "
about leading to a stumble or transgression buacidns that are further removed in the causahcloa those that
cannot be convincingly linked in a causal chaint @atance from sinners and sinfulness is genepatiyerable, and
the most common justification for some measureeblivement with sinners is , that is, to maintain
communal peace -- see, e.g., Mishnah Gittin 5:9eNwe language there — “one should not supponesin They
only gave these [permissions] to maintain commpealkce” -- but for the interests of community amiheg
preference for distance would have prevailed.

2 E.g. Ex. 23:5, 12, Deut. 22:4-7, 10, and 25:4.
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flock” and swore, “by your life, you will shephehdy flock, Israel.” (Ex. Rabbah 2:2). Another
(Bava Metzia 85a) understands that Rabbi JudaRdlwarch suffered illness in punishment for
his callousness toward a frightened animal boundleughter, whom he chased out, saying
“Go. That is what you were created for,” and thagrgually he recuperated on account of a later
act of magnanimity toward a family of weasels.

The rabbis extracted the principle that it is fdd®n to cause — to cause suffering to
living things, and utilized this as a test of thiegriety of various actions throughout the
Talmud®. They debated if this was a Biblical prohibitiona Rabbinic one, and, on the whole,
concluded that it was a Biblical precept, wherefbrequires greater strictness or vigilance at
the margins of our behavfdr But the tradition was taxed by the Biblical péssion to
slaughter animals for eating and sacrifice andariahg them, concluded that their suffering
might be justified for human needs but must alwagsninimized in that context. The laws of

slaughter were interpreted in that light.
! !

We will say further, that the reason for slauglatiethe neck and with an inspected knife
iS SO as not to cause excessive suffering to littiags, for the Torah permitted them to
humans on account of their preeminence, so thgtrthght be nourished by them and for
all their needs, but not to cause them gratuitoffesng. [Sefer haChinnukh #451]

|
!

When the necessity for good food led to the killdiganimals, the Torah chose the

easiest of deaths and prohibited tormenting theoutih an inferior slaughter or by

piercing. [Maimonides, Guide for the Perplexed, 111:48]

But the concession that causing suffering to arsmaght be acceptable, if necessary, opens a
Pandora’s box of differing interpretations of hoveat must be the necessity and whether the
amount of the animal’s pain might be calibratedimgjahat. Had the exception been limited to
medical necessity, as his source seemed to indicatght have been contained, but Moses
Isserles rules broadly (Shulchan Arukh, Even habzZkt):

Anything that is necessary for medical purpose$poanything else, is exempt from the
prohibition of causing suffering to animals.
He expressly extends that permission to econonmiefiis, continuing:
|
Therefore, it is permissible to pluck the quillsligé geese without concern for causing
the suffering of animals.
But Isserles himself seemed to understand the threddhe permission he was giving, and so
hemmed it about, albeit weakly, by continuing

2 Shabbat 117b, 128b, 154b, Beitzah 26a, Bava Mafiza Bava Batra 20b, Avodah Zarah 13a, Chullin 7b.

22 See David Bleich, “Animal ExperimentatiorGontemporary Halakhic Problems JIYeshiva Univ. 1989, pp.
200-202, notes 10-11. The article begins with aerded discussion of the history of the interpretadf cruelty to
animals in Jewish legal writings.
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Nevertheless, people refrain [from doing so] beeaugould be cruel.

Our colleague, Pamela Barmash, has characterimeddla “prohibition of cruelty,” established
heré® and indeed she is not alone in doing so. Mordéasikov Breisch, a twentieth century
Swiss authority takes a similar positfgrprohibiting causing suffering to animals even in
medical experiments that are not themselves imnagitherapeutic, or on account of any other
need except ritual slaughter,
|

As a matter of righteousness, to avoid the attelmitcruelty, this is certainly

prohibited... It is only permitted re slaughter... lbart [other] need it is forbidden
With regard to medical experimentation Rabbi Brieiscclearly in the minority, but without
taking as extreme a position as he does, it isecoto recall the comment of Sefer haChinnukh
that any suffering must be justified by the need aray not be gratuitous. In his famed
responsum forbidding hunting for sport, Ezekiel dan puts it this way

[

If one is required to do this for one’s livelihoodbut whoever does this

contemptuously... that is a reprehensible trais truelty >
In the words of Rabbi Barmash,

“It is only the immediate steps leading to slaugtibat fall under this penumbra of

exception. Tormenting an animal for months unti$islaughtered... does rfSt.
It is the avoidance of gratuitous suffering thakhtgher Tzedek seeks to assure. Where, as in the
case of veal, the inappropriate treatment of thmals is intended directly to meet the desires of
the consumers, there is little room to deny thahstonsumers are indeed strengthening the hand
of sinners directly, as was the case with regagpltchase from a thief, cited before. Where the
inappropriate treatment is solely in the finanaidérest of the manufacturer, the Hekhsher
Tzedek will serve to inform a buyer who seeks tontaén even greater than the halakhically
required distance from such practices

Environmental Impact

When the Holy One created the first man, He took &found all the trees in the
Garden of Eden and said to him: See how beautifdiiveonderful my works are.
Everything | have created, | have created for @rimindful that you do not ruin
and devastate my world, for if you ruin it, thesenb one to repair it after you.
[Kohelet Rabbah 7:13]

% pamela Barmash, “Veal Calves”, approved by CJL®ecember 12, 2007.

24 Mordecai Ya'akov BreisctChelkat Ya'akoyChoshen Mishpat #34.

%5 Ezekiel Landau (18c. Poland/Czeckoslovakid)oda BiYehuda Tinyan&oreh Deah 10.

% Barmash, op cit, note 30. A similar conclusiongached by David Golinkin, “The Kashrut of Vealig&al on
Factory Farms,Responsa in a Momer8¢chechter Institute, Jerusalem, 2001.

%" See footnote 19.
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Although the continuation of this midrash seemmtlicate that it is imagining Adam’s
ruining the world through his eating of the apphel &ringing death into the world, such
that this is a midrashic analog of the notion & Ball and not at all environmental in its
concerns, modern Jewish environmentalists havéelghpon it as a statement of God’s
own interest in preserving the planet. But itas nnreasonable to read it that way, for in
the basic Garden of Eden story Adam is placedargtirden, in Genesis 2:15,

— to work it and protect it. Though much midraség to spin that statement
toward study of Torah and observance of mitzvotessd of the commentators read the
Torah naturally and understood it as a general et@d avoid polluting the earth. Two
comments stand out, one by the well knowH ¢&ntury Spanish sage Abraham Ibn Ezra
and the other by the much lesser knowH é&ntury Moroccan sage Chaim ibn Attar:

! - -

To work it — to water the garden. And to proteet ftom any creature, so that

they not enter it and pollute it. [Ibn EZ3]

Just as the earth needs plowing, seeding and wateriproduce food for people,
it also needs protection from things that cause &&l deterioration to growing
things. [Chaim ibn Attar, Or haChaim]

These, together with the realization that “theleathe Lord’s and all that is in it” (Ps.
24:1) and that “the Lord formed the earth with vaisd (Proverbs 3:19) are certainly
sufficient to ground a basic Jewish concern fomglcare not to pollute the environment.
But the legal basis upon which Hekhsher Tzedek nidpe setting environmental
concerns as an area of specific social resportgibiti the part of participating businesses
is simply the matter of liability for the damageyhcause by their operation. As we
noted, above, the principle of the pit ( demands responsibility of each of us for the
damage that we do to others in the common domadhasgoiding causing such damage,
whether through toxic emissions, hazardous wast@sove are only now becoming
aware, through the release of greenhouse gasethentimosphere. There are many
examples in classic halakhah of specific legistatitong these lines. It is prohibited to
introduce pollutants to public water sources (TtzsBfava Metzia 11:31) or to allow
one’s private septic system to leach into a neigblwell (Shulchan Arukh, Choshen
Mishpat 155:21). Various zoning laws (e.g. MishiBalva Batra chapter 2) are
specifically concerned with the damage that magéaesed by one’s licit activity upon
adjacent areas through various runoff and poll@ticFhis is not, as in some other
measures, beyond the letter of the law, ratherthe letter of the law which, at times
past, we did not sufficiently understand or enfoindeed, the law specifies that while

% And see Ibn Ezra’s comment to Ps. 115:16 that isi@od’s manager on eart® ( - ). Contrary to the
standard picture of Adam living a life of easehr Garden of Eden, R Shimon ben Elazar insistayot d’Rabbi
Natan 11:1, that Adam himself did not eat untiMked ( ).
29 Known as “his arrows” ( ) its sources are in the Talmud, Bava Batra 22bedselvhere, and it is well
described by Maimonides, Hilkhot Sh’khenim 10:5 $

- — To what does this compare? To one who standss iown property and shoots arrows into
his neighbor’s yard and says: I’'m doing it in myroproperty! — We prevent that. And see ShulcharkiAru
Choshen Mishpat 155:22-23.
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some damages may be waived consentually, pollgmmages may not be waived
(Shulchan Arukh, Choshen Mishpat 155:36) because

Because a person cannot stand such harms, st ithtd be assumed that he does
not waive [his right to mitigation], for the harm dngoing’.
Maimonides goes so far as to state that which iatyadf not legally obvious:

One is not permitted to cause damage, planningydagr the damage.
Even to cause the damage is prohibited. [Hilkhiaksi Mamon 5:13

Many also point to the principle of — do not destroy (wantonly) as a
fundamental principle that undergirds our concertlie environmerit. Sefer

haChinnukh explains the wider reach of the mitzwamitzvah #529:
!

The root of this mitzvah is well known, that isttain our souls to love that which
is good... and distance ourselvesgrom every form of destruction. That is the
way of the righteous... they are pained by any lostestruction that they see,
and if they are able, they would spare no effogawee all things from destruction.
This is the way of the righteous. It is not thensi@rd of everyman. But as Mishnah Avot
5:10 suggests, what seems to some the standard af/erage person, appears to others
as too pinched and niggardyand the gold standard is that of the ways ofitjtgeous.
In addition to insisting that Kosher food manufaiets abide by the fullness of halakhic
demands, Hekhsher Tzedek is also conceived ad totabe Jewish consumer to be able
to make righteous choices about their kosher eattngh were never possible before.
Like consumer ingredient and health informatiorelaiy, this is one more step toward
putting into action the goals that God and the Mdrave set for us, and toward which we
strive.

The first psalm begins and ends with these words:
!

%0 But see, there, that a properly adjudicated ageeein binding. This to allow the final settlemeiia dispute that
otherwise might continue forever.

3l These damages are damages to others. In a loveéiligsh on Bava Kama 50b, the rabbis also insistitha
damaging the public domain one also damages oné®elfe a person was clearing his property of stpimdo the
public domain. A righteous person came upon himsaid: ‘Fool! Why are you clearing out propertyttiganot
yours into property that is yours?’ The first paersoade fun of that [righteous one]. It came tosghat the first
person had to sell his land, and, when walkingrbthe public property, he tripped on those verysso He then
realized: That righteous person spoke well wheagked me why | was clearing property that is nataminto
property that is.”

%2 Shabbat 67b, Kiddushin 32a, Bava Kamma 91a, Ghubi

B - — “One who says, mine is mine and yours is yours —
that is an average trait, but some say it is & lifitting Sodom.” Later in the Mishnah it des&s the more
generous approach of the - the righteous man.



Hurray for one who has not walked in the companthefwicked nor stood in the
path of the sinful... for the Lord recognizes thehpait the righteous.
We have a right, and we are right, to expect ouelgponists, our kosher food
purveyors, to sanctify God’s name by their busirg@sstices and to allow, even to aid us
in, the pursuit of righteousness.

Submitted Chanukkah 5768 on behalf of the Hekh$hedek Commission of the
Rabbinical Assembly and the United Synagogue ofs€nrative Judaism by Rabbi
Avram lIsrael Reisner.
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